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NASD Dispute Resolution

In the Matter of the Arbitration Between

Name of Claimant

Karen Soike

and Case Number: 01-05497

Hearing Site: Omaha, Nebraska
Names of Respondent

First Union Securities, Inc.
Wells Fargo Investments LLC
Richard A. Stachon

Bryan L. Johnson, and
Michael N. Kane, I

REPRESENTATION OF PARTIES

Karen Saike {"Claimant") was represented by Gail E. Beliver, Esq., Boliver Law Firm,
Marshalltown, lowa.

First Union Securities, Inc. {"FUS") and Richard A. Stachon (“Stachdn") were represented
by Eric Chial, Esq., and Bruce Lewitas, Esq., Lewitas and Associates, Chicago, lllinois.

Wells Fargo Investments LLC ("WFI"} and Bryan L. Johnson were represented by Robert
T. Sullwold, Esq., Sullwold & Hughes, San Francisco, California.

Michael N. Kane, Il, appeared pro se. Mr. Kane was previously represented by Bruce
Lewitas, Esq. until on or about December 16, 2002. Mr. Lewitas represented Mr. Kane for
purposes of the time during which he was employed by FUS and its predecessors.

CASE INFORMATION

The Statement of Claim was filed on or about October 8, 2001. The Submission
Agreement of Claimant Karen Soike was signed on May 18, 2001.

Statement of Answer was filed by Respondent First Union Securities, Inc. on or about
December 11, 2001. The Submission Agreement of Respondent First Union Securities,
Inc. was signed on or about October 25, 2001,

Statement of Answer was filed by Respondent Wells Fargo Investments LLC, and Bryan L.
Johnson on or abcut December 14, 2001. The Submission Agreement of Respondent
Wells Fargo Investments LLC was signed on cr about December 13, 2001,
Respondents Stachon and Kane, adopted the December 1, 2001, Answer of First Union
Securities, Inc. on or about December 26, 2001.
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Claimant filed a Motion to Bar Answer of Respondent Robert Stachon on or about
December 26, 2001,

Claimant filed a Motion to Bar Answer of Respondent Robert Kane on or about December
26, 2001,

CASE SUMMARY

Claimant asserted the following causes of action: viclations of NASD Rules of supervision
and suitability, breach of fiduciary duty, violations of the lowa Securities Act, breach of
contract, misrepresentation, and negligence. The causes of action relate to the sale of
Claimant's positions in various stocks transferred te Wells Farge Investment Services, Inc.
and purchase or recommendation of Alliance Biotechnology B and G.S. Research.

Unless specifically admitted in their Answer, Respondents WFI and Johnson denied the
allegations made in the Statement of Claim and asserted affirmative defenses including the
following: The Statement of Claim fails to allege facts sufficient to constitute a cause of
action, Claimant knowingly and voluntarily assumed the risk of loss in the investments
about which she now complains, Claimant failed to exercise reasonable care an diligence
to protect herself from of to mitigate any damages that she may have sustained by reason
of the matters alleged in the Statement of Claim, and Claimant received iransaction
confirmations and statements showing all of the activity in her account. She failed to object
in a timely matier to any of those transactions. As a result, she is barred from recovery by
the doctrines of waiver estoppel, and ratification.

Unless specifically admitted in their Answer, Respondents FUS, Stachon, and Kane denied
the allegations made in the Statement of Claim and asserted affirmative defenses including
the following: the claims are barred by the theories of contributory and/or comparative
negligence, Claimant failed to complain in a timely manner thereby waiving all claims with
respect to the transactions at issue, these claims are barred by the doctrine of unclean
hands, these claims are barred by the doctrines of laches waiver, and estoppel, claimant
falled to mitigate her damages, and Claimant’s damages, if any, were caused by market
forces beyond the control of Respondents.

RELIEF REQUESTED

Ctaimant requested an award in the amount of approximately $66,000.00, in addition to
costs, forum fees, filing fees, expert fees, attorney fees and such other and further
amounts that may be appropriate.

Respondents WFI and Johnson requested dismissal of the Statement of Claim with
prejudice and ccsis.

Respondents FUS, Stachon, and Kane requestad dismissal of Claimant's claims in their
entirety.
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OTHERISSUE NSIDERED & DECIDED

Upon review of the file and the representations made by/on behalf of the Claimant, the
undersigned arbitrators have determined that Respondent Michael Kane, II, has been
properly served with the Statement of Claim pursuant to Rule 10302 and Rule 10314 of the
NASD Code of Arbitration Procedure (the "Code"}. The undersigned arbitrators have also
determined that Respondent Kane had received due notice of the hearing as required
under Rule 10315 of the Code and that arbitration of the matter would proceed pursuant to
Rule 10318 of the Code.

Respondents Richard A. Stachon, Michael Kane, I, and Bryan L. Johnson did not file with
the NASD Dispute Resolution properly executed submissions to arbitration but are required
to submit to arbitration pursuant to Rule 10301 of the NASD Code of Arbitration Procedure
(the "Code") and all Respondentis having answered the claim, and Respondents Stachon
and Johnson having appeared and testified at the hearing are bound by the determination
of the arbitration panel on all issues submitted.

On or about Jung 7, 2002; the Panel overruled Claimant's Motions to Bar Answer of
Respondent Michael Kane, !, and Respondent Robert Stachon.

At hearing, Claimant orally moved for Default Judgment.

The parties have agreed that the Award in this matter may be executed in counterpart
copies or that a handwritten, signed Award may be entered. in either case, the parties
- have agreed to receive conformed copies of the award while the original(s) remain on file
with the NASD Dispute Resolution (the “NASD”).

AWARD

After considering the pleadings, the testimony, and the evidence presented at the hearing,
the undersigned arbitrators have decided in full and final resolution of the issues submitted
for determination as follows:

1) Due to the failure of Respondent, Michael Kane, lI, to appear and present
a defense 1o the allegations against him, the Panel enters judgment in
favor of Claimant, Karen Soike, and against Respendent, Michael Kane,
I, in the amount of $22,591.48;

2}  Allclaims against Respondents First Union Securities, Inc., Wells Fargo
Investments LLC, Richard A. Stachon, and Bryan L. Johnsaon are denied
and dismissed with prejudice;

3) That cther than Forum Fees which are specified below, the parties shall
each bear their own costs and expenses incurred in this matter; and

4)  That any relief not specifically enumerated, including punitive damages
and attorney fees, is hereby denied with prejudice.
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Pursuant to the Code, the following fees are assessed:

Filing Fees
NASD Dispute Resolution will retain or collect the non-réfundable filing fees for each claim:
Initial claim filing fee =$ 225.00

Member Fees

Member fees are assessed to each member firm that is a party in these proceedings orto
the member firms that employed the associated persons at the time of the events giving

rise to the dispute. In this matter, the member firms are First Union Securities, Inc. and
Wells Fargo Investments LLC.

Member surcharge =$1,100.00
Pre-hearing process fee =$ 600.00
Hearing process fee = $1,500.00

Forum Fees and Assessments

The Arbitration Panel assesses forum fees for each hearing session conducted. A hearing
session is any meeting between the parties and the arbitrator(s}, including a pre-hearing

conference with the arbitrator(s), that lasts four (4) hours or less. Fees associated with
these proceedings are:

Two (2) Pre-hearing session(s) with Panel x $750.00 = $1,500.00
Pre-hearing conferences: April 17, 2002 1 session

May 21, 2002 1 session
Two (2) Hearing sessions x $750.00 = $3,000.00
Hearing Dates: December 17, 2002 2 sessions

December 18, 2002 2 sessions
Total Forum Fees = %$4,500.00

The Arbitration Pane! has assessed $2,250.00 of the forum fees to Karen Soike.
The Arbitration Pane! has assessed $1,125.00 of the ferum fees to Respondent FUS.
The Arbitration Panel has assessed $1,125.00 of the forum fees to Respondent WFI.

Fee Summary

Ciaimant, Karen Soike, is liable for:
Initial Filing Fee =% 225.00
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Forum Fees =% 2,250.00
Total Fees =% 2,475.00
Less payments =% 975.00
Batance Due NASD Dispute Resoiution =$ 1,500.00
Respondent, First Union Securities, Inc., is liable for:
Member Fees =% 3,100.00
Forum Fees =$ 1,125.00
Total Fees =% 4,225.00
L ess paymenis =$§ 3,100.00
Balance Due NASD Dispute Resoclution =% 1,125.00
Respondent, Wells Fargo Investments LLC, is liable for:
Member Fees =% 3,100.00
Forum Fees =3 1,125.00
Total Fees =% 4,225.00
| ess payments =% 3,700.00
Balance Due NASD Dispute Resclution =$ 525.00

All ba]anceslare payable to NASD Dispute Resolution and are due upon receipt pursuant
to Rule 10330(g) of the Cede.

ARBITRATION PANEL

Frederick B. Anderson, Esq. - Public Arbitrator, Presiding Chair
Larry R. Trussell — Public Arbitrator
Donald L. Frankenfeld - Non-Public Arbitrator

Concurring Arbitrators;

/si_Frederick B. Anderson, Esq. 01/24/03
Frederick B. Anderson, Esq. Signature Date
Public Arbitrator, Presiding Chair

/s Larry R, Trussel 01/25/03

Larry R. Trussell Signature Date
Public Arbitrator

/s/ Donald L. Frankenfeld 01/24/03
Donald L. Frankenfeld Signature Date

Non-Public Arbitrator

01/27/03

Date of Service (For NASD office use only)
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Forum Feas - .

Total Fees =% 2,475.00
Less paymenis =8 875.00
Ba'ance Due NASD Dispute Resolution = § 1,600.00

Respondent, First Union Sscuritles, Inc., is liable for:
Member Fees

=% 3,100.00
Ecrum Fees =8 1,12500
Total Fees =3 4,225.00
Less payments =% 310000
Balance Bue NASD Dispute Resolution =% 1,125.00

Respondent, Wells Fargo Invastments LLC, is flabie for:

Membsl Fees =% 3,100.00
Forum Faas =$ 1,125.00
Tolal Fees =9 4,225.00
Less paymanis =% 3.700.00
Balance Due NASD Digpute Resolution =% 525.00

All balances are payable to NASD Dispute Resolution and are due upan recelpt pursuant
o Ruls 10330(g) of the Code.

ARBITRATION PANEL

Frederick B. Anderson, Esq. - Public Avbitratar, Presiding Chalr
Larry R. Trussell — Public Arbitrator
Doneld L., Frankenteld - Non-Publie Arbitrator

Cancurring Arbitrators:

Fradsrick B. Anderson, Ezq, ' Signature Date

Pubilie rator, Presidir_a_g Chair
/) 270

Larry R./Trussell Signature Date
Public Arbitrator

Donald L Frankenfeld Signature Date
Non-Public Arbitrator

Date of Service (Far NASD office use only)
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Forum Fees

=3 225000
Total Feas =§ 247500
Less payments =% 975.00
Balance Due NASD Dispute Resclution =% 1,500.00
Respondent, First Union Securities, Inc., is liable for:
Member Fees =% 3,100.00
Forum Fees =% 1,125.00
Total Fees =% 4,22500
Less payments =% 3,100.00
Balance Due NASD Dispute Resolulion =% 1,125.00
Respondent, Wells Fargo investments LLC, is fiable for:
Member Faes =% 3,100.00
Forum Fees =% 1.125.00
Tolal Fees =% 4,225.00
Less payments =$ 3,700.00
Balance Due NASD Dispute Resolution =% 525.00

All balances are payable to NASD Dispute Resolution and are due upon receipt pursuant

to Rule 10330(g) of the Code.

ARBITRATION PANEL

Frederick B. Anderson, Esq, - Public Arbitrator, Presiding Chair

Larry R. Trusseli — Public Arbitrator
Dongld L. Frankenfeld - Non-Public Arbitralor

Concurring Arbitrators:

Frederick B. Anderson, Esq. Signature Date
Public Arbitrater, Presiding Chair

Larry R. Trussell Signature Date
Public Arbitrator

QM déﬂ/bf*-————ﬁ“"‘ / }Jﬂz %

Danald I_. Frankenfeld Signature Date
Non-Public Arbitrator

Date of Service (For NASD office use only}
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Fe =5 225000
Total Fees af 2,4750e0
Logs payments =25 7500
Balance Dus NASD Dispute Resolution 2§ 1,600000
Respondent, Firet Unlon Securitias, inc., ia ligble for:
Member Fees =$ 3,100.00
Foum Fees =$ 1128080
Total Faes =8 4,225(m0
" Lees payments : =9 3.10000
Balance Dus NASD Dlspute Resolution =% 1,126000
Respandent, Welis Fargo Invaesimenta LLC, Is llable for:
Member Faes =$ 3,100.30
Forum Feas - =$ 1126000
Total Fees S =$ 4,225,000
LRSS payments_ =% 3.700.00
Balanos Due NASD Dispuie Resofution _ =$ 525030

Al balances are payable to NASD Disputa Resolution and are due upon recelpt pursuaant
te Rule 10330(g) of the Code.

ARBITRATION PANEL

Fraderick B. Andergon, Eaq. - Public Arbitrator, Presiding Chalr

Larry R. Trussell — Public Arbitrator
Doneld L. Frankenfald - Nen-Public Arbltrator

ing Aj“ga//pz/f 124 4 3

Ffederick B, Andersen, Eaq. Signature Date
Public Arbltrator, Prasiding Chalr .

Larry R. Trusssll

Signature Data
Publi¢ Arbitrator

Donald .. Frankanfeid

Signature Date
Non-Public ArbRrator

Cate of Sarvice (For NASD office use only)
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