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Mame of Claimant

sopert Schaerer
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Name of Respondent
Jack Fernandez
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For Claimant Raobert Schaefer ("Claimant®): Walter D'Ull, a sole practiticmer.
Tor Respondent Jack Fermandez ("Respandemc") : Jack Fernandez, who is not an
attorney. Respondent was not present during the hearing, nor did he send a
representative. Previcusly, Respondent was represemted by Edwin Kagan, a
zole practiti ’

CASE INFORMATION

Statement of Claim rfiled; there was no date cn the Stateamenc o Claim., It
was received by the NASD cn: Jamuary 2, 1991.

Claimanr's Sulmissicn Agreement signed cn: Decanber. 28, 1990.

Statement of Answer filed by Respondent, Jack Fernandez om: March 5, 1991.
Respondent, Jack Fernandez's Submission Agreement signed cm: March 5, 1991,
Respaondent's Motiom te Bar Presentation of Evidence signed on: April 22,

1991,
Respondent's Moticnm to Dismiss and/or Strike signed on: March 5, 1991.

HEARING THFORMATION

Hearing Date/Sessions: September 26, 1991/1 sessian.
Eearing Locaticn: MASD/New York, New Yark.
CASE SUMMARY

Claimant allegexi Respondent stated, during an Octcber 1989 phome
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conversaticn, that Ztrategic Cammmicaticns (“Strategic*) would fe rise te
31.00 within owo 2) weeks rcime. iClaimant r=presented that oz taped marmy,
1f nor all, of <heir comversatioms). Claimant asserted e relied

Respandent's advice and informed him that he was a teacner with $25,000.00
‘n a mmual fund and sane money ne had borrowed fram his pension fund.
Claimant stated he told Respondent he had no cother income and that these
Smds were for his retirement. Claimant stated he told Respondent he had
lost everything a few years ago; however, Claimanr srated Respondent assured
him this was a risk free situation and gave the impressiom he had inside
infermaticon regarding this purchase.

Claimant stated he sold his mutual Simd to raise the money, whereby
Respondent bought 25,000 shares at $.55 and 20,000 shares at $.51 in a joint
account under an assumed name. Claimant stated Respandent claimed he was
not pemmitted to cpen an account of more than 25,000 shares. Claimant
alleged Respondent guaranteed he had a buyer Zcr the shares at a minimm
price of $.85. Claimant stated the stock rose, but did not reach $1.00 at
the end of cne month and Claimant then asked to sell same shares. Claimant
stated Pespondent zssertsd it could not ke sald et, Claimant zhould trust
him and if there was ever a problem with the stock Respandent would "get me
cut first*. Claimant stated Respondent assured him there was no problem with
the stock when the price began to fall. Claimant alleged he was not able to
pay for all the shares when he bought them; however, Respandent said there
would be no prablem.

Claimant alleged Respandent made fraudulent srtataments regarding the risk of
Strategic Cammmications.

Claimant alleged Respondent misrepresented the risk in Seven Mile High (in
which Claimant invested) when he claimed a Swedish comparny had bought
£30,000.00 worth of shares, yet the stock then went down in value.

Claimant alleged American Aircraft was bought at an average price of $1.25;
however, when the price rose to $1.69, Respandent refused to speak with him
except cnce when he stated "everything was fine". Wwhen the stock had fallen
to $.73 and Respandent sold Claimant's shares, Claimant asserted Respandent
stated he did not place Claimant in any other positicm because he had nothing
to place him in., Claimant alleged he had instructed Respondent to sell if
the situaticon indicated he should.

Finally, Claimant alleged Respcndent did not arrive at pre-arranged meetings
and cn September 17, 1990 threatened him.

Respondent denied making statements to Claimant that there was little or no
risk in trading the securities that are the subject cf the Statement of
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Zlaim. Respandent stated Claimant was a soopisticated investor who was

Zware OrL the risk ¢f investing :n the rypes of securities ne is camplaining
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sespandent dernied stating that amny particular stock would rise in price;
hat e had a buyer at a certain price for Claimant's stock; or that he
wouid sell Claimanc's stock and get him "cut f£irsc",

Respandent denied inducing the purchases of Strategic and Seven Mile High
znd stated Claimant imitated most of the phone conversations menticned in
—he Statement cf Claim.

Respendent denied effecting amy of Claimant's transactions involving Seven
Mile High and that Claimant requested Respandent effect such transactions
“hat would maximize his gains notwithstanding the risk.

Respondent denied making statements to Claimant with scienter, with knowledge
of falsity or reckless disregard for the truth.

respondent alleged, cn his Counterclaim, that at o time did Claimant
disclose to Respandemt the chone conversaticns were heing tipe-rzccorded and
that under Chapter 334, Florida Statutes these acticns are proscribed.

RELIEF RENESTRD

Zlaimant requested: actual damages in the amount of $38,0300; treble damages;
interest; and attorneys' fees in the amount of $12,500.00.

Xespendent, on his Counterclaim, recuested: the Arbitraticon Panel find that
Claimant violated the provisicns of Chapter 934, Florida Statuces, and award
Respondent actual damages not less than 3$100.00 per day for each.day of
violaticm or $1,000.00, whichever is higher; punitive damages in the amount
of $100,000.00; attorneys' fees and costs.

The parties have agreed that the Award in this matter may be executed in
counterpart copies or that a handwritten, signed Award be entered. In either
case, the parties have agreed to receive conformed copies cof the Award while
the criginals remain on file wikth the NASD.

After considering the pleadings, the testimomy and the evidence presented at
the hearing, the undersigned arbitrators have decided in full and final
resoluticn of the issues submitted for determination as follows:



- TFsspondent is hereby liable and shall pay te Claimant the sum of THIRIY
SEVEN THOUSAND NINE HUNDRED TCOUR 00/100 DCQLLARS (S537,904.00), plus interest
At e rate O Iine Dercent :(%%) ver annum fran Sepremper 26, 1291 until the
lacte ¢ payment. Fre-award interest is specifically excluded: .

2- Respondent's Camrterclaim 1z denied in all respects;

3- ERespondent's Motion to Strike is denied:

=- Respandent's Moticn cto Bar Presentacion of Svidence 1s denied:

ol
1

All other claims are dismissed.

PORTM FEES

Pursuant to Section 43{c) of the Code of Arbitratian Procedure, the MNASD
shall retain the $150.00 non-refundable filing fee and $500.00 hearing
sessian deposit previously deposited and the following Forum Fees are
assessed.

1 sessicn X $500.00 = $500.00

Torum Zzes Assessed Against:

1- Respondenc, ‘n the amount of $500.00. Respandent is also ordered to
eanpurse to Claimanc the $500.00 hearing session deposit;

Fees are payable to the National Associaticn of Securities Dealers, Inc.

ARBTTRATION PANEL
s
Barmard G. Pressner/ Public Arbitrator
s
Richard Inmistry ltrator
S

Robert Seaman/Public Arbitrartor

Date of Decision: November 4, 1991



AWARD
#91-00014

REPORT OF ARBITRATCRS

The arcitration panel in the above-referenced matcer has ordered chat this
matter be referred to the NASD District Pusiness Conduct Comnittee for
further investigation of the trading activity whick took place in Claimant's
account as well as the specific conduct to the Respondemt.



STATE OF i “# s.s.:
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COUNTY OF  .&ev /”"
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On this -/ day of Octoker, 1991, before me personally

gppea;ed Robert Seaman known and known to me to be the
individual described in and who executed the foregoing instrument
and be duly acknowiedged to me that he executed the same.

-~ !
I -

SUSAN J. UNGER
NOTARY P_. f.. State of New York
0. 4971327
Qualifies = sassau County .
Commissicn =.pres Saxztember 4, 19_22
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STATE CF e, i sS.5.
COUNTY OF & cw - <
On this /¢ day of October, 1991, before me rerscnally

appeared Richard P. Ryder known and known to me to be the

individual described in and who executed the foregoing instrument
and be duly acknowledced to me that he executed ths same.

7/
. P o
e L e Lot R
ISABELLA FERRIGNO
Notary Public, State of New York
No. 24 - 4971763

nuuhumeghu 10,1992



STATE OF Cocrracliens ™ .
COUNTY OF = creiw [IRS
i

On this 2% day of C/C-iQ]?’-‘—-/ 1991, before me personally
appeared Bernard Pressner known and known to me to be the
individual described in and who executed the foregoing instrument
and be duly acknowledged to me that he executed the same.

/)
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Cammiiz.2 .—.' 2 s for Coi'l‘i:l.
Coiamiiest Saonss 2ot 23, 1993



