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FINRA Dispute Resolution

In the Matter of the Arbitration Between:

Robert J. O'Brien (Claimant) vs. Rickel & Associates, Inc., Rickel Securities, Inc.,
Ladenburg Thalmann & Co., Inc., John Sabo, Arnold Cohen, Steven Nadler, Michael
Belsky, Coleman Carven, Edward McWilliams, Joseph Fair, Kenneth Rickel, David
Netkin and Deborah Krill Sachs (Respondents)

Case Number: 98-00187 Hearing Site: New York, New York

Nature of the Dispute: Associated Person vs. Members and Associated Persons.
REPRESENTATION OF PARTIES

Claimant Robert J. O'Brien hereinafter referred to as “Claimant” appeared pro se.

Respondents Rickel & Associates, Inc., (“RAI”), Edward McWilliams (“McWilliams),
Joseph Fair (“Fair”), Kenneth Rickel (“Rickel”), and Deborah Krill Sachs (“Sachs):
Previously represented by Leonard F. Lesser, Esq., Schneck Weltman & Hashmall
LLP, New York, NY.

Respondents Rickel Securities, Inc., (“Rickel Securities”), John Sabo (“Sabo”), Arnold
Cohen (“Cohen”), Steven Nadler (“Nadler”), Michael Belsky (“Belsky”), Coleman Carven
(“Carven”) and David Netkin (“Netkin”). Previously represented by Ruthann G. Niosi,
Esq., Law Offices of Ruthann G. Niosi, Esq., PC, New York, NY.

Respondent John Sabo appeared pro se at the hearings.

Respondent Kenneth Rickel was represented at the hearing by Derek Wolman, Esq.,
Davidoff Malito & Hutcher LLP, New York, NY.

CASE INFORMATION

Statement of Claim filed on or about: January 14, 1998.
Claimant signed the Uniform Submission Agreement: January 12, 1998.

Joint Statement of Answer filed by Respondents RAI, McWilliams, Fair, Rickel, and
Sachs on or about: March 26, 1998.

RAI signed the Uniform Submission Agreement: March 27, 1998.

McWilliams signed the Uniform Submission Agreement: March 25, 1998.

Fair signed the Uniform Submission Agreement: March 25, 1998,

Rickel signed the Uniform Submission Agreement: March 27, 1998.

Sachs signed the Uniform Submission Agreement: March 27, 1998.



FINRA Dispute Resolution
Arbitration No. 98-00187

Award Page 2 of 8

Joint Statement of Answer and Cross-Claim filed by Respondents Rickel Securities,
Sabo, Cohen, Nadler, Belsky, Carven, and Netkin on or about: March 26, 1998.

Rickel Securities signed the Uniform Submission Agreement: March 24, 1998.
Sabo signed the Uniform Submission Agreement: March 24, 1998.

Cohen signed the Uniform Submission Agreement: March 24, 1998.

Nadler signed the Uniform Submission Agreement: March 24, 1998.

Belsky signed the Uniform Submission Agreement: March 24, 1998.

Carven signed the Uniform Submission Agreement: March 24, 1998.

Netkin signed the Uniform Submission Agreement: March 24, 1998.

Respondent Ladenburg did not file a Statement of Answer or submit a Uniform
Submission Agreement.

CASE SUMMARY

Claimant asserted the following causes of action: fraud, aiding and abetting, and breach
of fiduciary duty. As a minority shareholder of RAI, Claimant sought fair value for his
shareholdings at an appropriate point between the time he left RAl's employ in 1994
and RAI’s bankruptcy filing in 1998.

Unless specifically admitted in their Answer, Respondents RAI, McWilliams, Fair, Rickel,
and Sachs denied the allegations made in the Statement of Claim and asserted various
affirmative defenses.

Unless specifically admitted in their Answer, Respondents Rickel Securities, Sabo, Cohen,
Nadler, Belsky, Carven, and Netkin denied the allegations made in the Statement of Claim
and asserted various affirmative defenses.

In their Cross-Claim, Respondents Rickel Securities, Sabo, Cohen, Nadler, Belsky
Carven, and Netkin asserted the following causes of action: overrides, profits,
reimbursement of bills paid, and payment for sale of stock.

RELIEF REQUESTED

In the Statement of Claim, Claimant requested compensatory damages in excess of
$100,000.00, pre-award interest on an amount to be determined by the arbitrators from
August 26, 1994,

Respondents RAI, McWilliams, Fair, Rickel, and Sachs requested dismissal of the
Statement of Claim in its entirety, costs, attorneys’ fees, and such other and further
relief that the arbitrators deem just, proper and, equitable.

Respondents Rickel Securities, Sabo, Cohen, Nadler, Belsky, Carven, and Netkin
requested dismissal of the Statement of Claim.

In their Cross-Claim against Respondents RAI and Kenneth Rickel, Respondents Rickel
Securities, Sabo, Cohen, Nadler, Belsky, Carven, and Netkin requested the following:
1. Year end overrides for 1997 which equal $136,365.88;
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2. Prdfits for the Millburn, NJ Branch Office of RAI from 6/1/97-8/31/97 in an amount
to be determined at the hearing;

3. Reimbursement of bills paid by Rickel Securities that were liabilities of RAI which
amount to $105,080.85; and

4. Payment of $750,000.00 for Respondents’ sale of their RAl to RAI which was
never received.

At the close of the hearing, Claimant requested $160,000.00 in compensatory damages.

OTHER ISSUES CONSIDERED AND DECIDED

By Order to Show Cause dated March 4, 1998, this arbitration case was stayed against
Respondent Ladenburg Thalman & Co., Inc.

On or about October 7, 1998, Respondent RAI filed for bankruptcy under the United
States Bankruptcy Code. In accordance with these filings, all claims against
Respondent RAI are indefinitely stayed. Therefore, the Panel made no determination
with respect to the claims against RAI.

On or about July 23, 2008, Claimant withdrew his claims with prejudice against
Respondents Rickel Securities, RAI, and Ladenburg Thalmann & Co., Inc.

On or about July 24, 2008, Claimant withdrew his claim with prejudice against
Respondent Netkin.

On or about September 10, 2008, Claimant withdrew his claims with prejudice against
Respondents Beisky, Coleman, Carven, Cohen, McWilliams, Fair, and Nadler.

The Panel did not decide the merits of Respondents Cross-Claim, deeming them either
resolved in the bankruptcy litigation or withdrawn by default after the settlement of their
claims with Claimant. Respondent Sabo, the only individual Respondent besides
Respondent Rickel to participate in the hearing, neither mentioned, nor pursued the
Cross-Claim during the arbitration hearings.

This matter was stayed by an order of the New York federal bankruptcy court in January
1999, just prior to the commencement of hearings. The stay, while issued in the
bankruptcy proceedings against Respondent RAI, was specifically extended through a
preliminary injunction to include virtually all of the Respondents. As a result, the
January 1999 hearing was cancelled and the matter remained stayed.

In late 2007, the Panel was notified by FINRA staff that Claimant reported that his
claims had been dismissed from consideration by the federal bankruptcy court and that
he wanted to reinstate these proceedings. This long delay was not occasioned by
Claimant’s lack of diligence in seeking reinstatement, but by staff delays, the Panel
found, and it permitted the reinstatement of the claims. Mr. Adams was appointed as a
replacement Arbitrator and a pre-hearing conference was scheduled, which took place
in June 2008. A discovery schedule and five-day hearing schedule was established by
the attending parties.

Respondents Sachs and Rickel were among those Respondents who did not attend the
pre-hearing conference. The three entity Respondents - RAI, Rickel Securities, and
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Ladenburg Thalmann - were dismissed with prejudice by Claimant thereafter. Claimant
similarly dismissed all claims against all individual Respondents, except Respondents
Sabo, Sachs and Rickel, during the pre-hearing phase, reporting that those claims had
been settled.

At the pre-hearing conference in June 2008, Respondents joined in a motion to dismiss
the arbitration proceedings, arguing that the arbitration case had been dismissed by the
Panel, rather than stayed, back in 1999. At the Panel’s request, FINRA-DR staff
performed a search of the correspondence in the file relating to that period. The papers
from the bankruptcy court, relating to the preliminary injunction, were not in the files, but
the Panel concluded on other evidence that the matter was only stayed, not dismissed.

Respondent Rickel filed a motion one month before the scheduled hearings in
December 2008, indicating that he had just learned of the reinstatement of the case,
and requesting a telephonic conference to consider a postponement. Respondent Sabo
joined in that motion. The Panel denied the postponement request, but agreed to allow
Respondent Rickel to demonstrate at the first day of hearings the reason a
postponement was justified.

Respondent Rickel appeared by counsel only on the first day of hearings and submitted
his plea for a postponement. The Panel deliberated, denied the postponement request,
and, after the first hearing session, Respondent Rickel's counsel chose not to
participate further. Nevertheless, the Panel proceeded with Claimant and Respondent
Sabo present, heard the case against remaining Respondents Sabo, Sachs and Rickel,
and heard Respondent Sabo’s defense. Two days of hearings ensued, at the close of
which the Panel issued an Order granting Respondent Sabo’s request to submit
additional documentation and extending a conditional offer to Respondent Rickel to
appear at a subsequent date to give testimony.

Respondent Rickel appeared with counsel at a hearing on January 28, 2009, where
Respondent Rickel gave testimony and answered questions from the parties and Panel.
Before that, however, Respondent Rickel’s counsel produced documents from the
bankruptcy proceedings, which showed why the staff had stayed the 1999 proceedings,
i.e., the preliminary injunction regarding Claimant’s claims, as they applied to RAI and
the individual Respondents. No documents were adduced subsequent to the
bankruptcy court’s order of dismissal making the injunctive order permanent or
otherwise extending it to the current proceedings.

Counsel maintained that the documents demonstrated two things: (1) that the
bankruptcy court stayed all of Claimant's claims against all Respondents, because they
constituted claims that were derivative and could only be brought on behalf of the
corporation (RAI), and that, therefore, all current claims were similarly derivative in
nature; and, (2) that the bankruptcy court’s order dismissing Claimant'’s claims from
bankruptcy acted as res adjudicata to all claims Claimant might make against the
individual Respondents, as well as RAl. The Panel deliberated upon this motion at
hearing, denied it, and the case proceeded to conclusion.

The parties have agreed that the Award in this matter may be executed in counterpart
copies or that a handwritten, signed Award may be entered.
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AWARD EXPLANATION

We, the Panel of Arbitrators, find that Claimant was entitled to compensation for his
shares in RAl, but we also find that the value of those shares was exceeded by the
monies Claimant has already received from the settling Respondents.

We accept Claimant’s proof that his interest in RAI stood at 3.19% by 1997, but we do
not believe that his claim for damages properly assesses the value of his RAI shares at
the time of the injury he suffered. He bases his claim for damages upon RAI's net worth
per the March 31, 1995 financials, but his claims of fraudulent diversion of assets,
fiduciary breaches, and other wrongdoing relate more to the following periods and,
specifically, the split that occurred in 1997.

Claimant did not provide sufficiently convincing evidence, demonstrating that RAI assets
were fraudulently diverted through excess salaries and the sale of company assets for
less than fair market value, rather than through mismanagement and mounting business
losses. However, in August 1997 and the period that followed, the other owners of RAIl,
led by the controlling shareholder, Respondent Rickel, transferred out to Rickel
Securities and to Ladenburg Thalmann the lifeblood of the firm and left a company that
ceased business as a broker-dealer within a short period and, a year thereafter, entered
bankruptcy.

At that point, when the other shareholders of RAI were engaged in a virtual dissolution
of RAI, Claimant should have received his fair share of the proceeds of the company’s
break-up. We think that the majority shareholder, Respondent Rickel, had a duty to
deal fairly with Claimant as a minority shareholder in that situation and, yet, there was
no showing that he did or that he attempted to do so.

Whether that duty derives from commercial honor, fair play or the legal responsibility of
a controlling shareholder, Respondent Rickel failed to assure that Claimant was
adequately compensated for the value of his RAI shares. What was that value? The
Arbitrators have reviewed the financial information in the record and, as Claimant did in
his claim for damages, we used the net worth of RAI as a guide. However, we focused
on a time frame proximate to the injury.

Taking all matters into account, we find that the probable value of the shares directly
before RAI's break-up progressed was no more than $25,000. Claimant testified that
the settling Respondents in this arbitration have already paid him substantially more
than that amount. The Arbitrators do not believe that prejudgment interest or other
damages are warranted legally or justified as an equitable matter. Thus, while we find
Respondent Rickel liable to Claimant for damages, the damages we would award are
for a lesser amount than he has already received from the settling Respondents. We
therefore find that Claimant has been fully compensated for his losses.
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After considering the pleadings, the testimony and evidence presented at the hearing,
the Panel has decided in full and final resolution of the issues submitted for
determination as follows:

1. Claimant’s claims against Respondent Kenneth Rickel are sustained, to the
extent described above, but, due to the explanation above, Claimant takes
nothing from Respondent Rickel.

2. Claimant's claims against Respondent Sabo are dismissed with prejudice and on
the merits.

3. Claimant’s claims against Respondent Sachs are dismissed for lack of personal
jurisdiction. The Panel cannot find sufficient evidence that Respondent received
either constructive or actual notice of the reinstatement of the arbitration or of the

hearing.
4. Any and all relief not specifically addressed herein is denied.
FEES

Pursuant to the Code, the following fees are assessed:

Filing Fees
FINRA Dispute Resolution will retain or collect the non-refundable filing fees for each

claim:
Initial claim filing fee : =$ 500.00
Cross claim filing fee =$ 500.00

Member Fees

Member fees are assessed to each member firm that is a party in these proceedings or
to the member firms that employed the associated persons at the time of the events
giving rise to the dispute. Accordingly, Rickel Securities is a party.

Member surcharge = $1,500.00

Pre-hearing process fee =$ 600.00

Hearing process fee = $2,500.00
Adjournment Fees

Adjournments granted during these proceedings for which fees were assessed:

November 17 - 18, 1998 adjournment by Respondents RAI, Rickel, McWilliams, Fair,

and Sachs =§ 750.00
Respondent’'s RAI's share , =$ 600.00
Rickel's share =$ 150.00






